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IN THE SUPREME COURT OF THE STATE OF IDAHO

STATE OF IDAHO,
Plaintiff-Respondent,
v.
GUY ROGER BRACALI GAMBINO,
Defendant-Appellant.

)
)
)
)
)
)
)
)
)
)

NO. 45885
Ada County Case No.
CR01-16-43341

RESPONDENT’S BRIEF

ISSUES
1.
Has Gambino failed to establish that the district court abused its discretion by imposing a
unified sentence of five years, with one year fixed, upon his guilty plea to introduction of major
contraband into a correctional facility?
2.
Has Gambino failed to establish that the district court abused its discretion by
relinquishing jurisdiction?
3.
Has Gambino failed to establish that the district court abused its discretion by denying his
Rule 35 motion for a reduction of sentence?
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STATEMENT OF THE CASE
Pursuant to a plea agreement, Gambino pled guilty to introduction of major contraband
into a correctional facility and the state agreed to recommend a unified sentence of five years,
with one year fixed, “to run consecutive to any other sentence,” and that the district court retain
jurisdiction. (R., pp.71-72, 81-82.) The district court imposed a unified sentence of five years,
with one year fixed, and retained jurisdiction. (R., pp.84-88.) Following the period of retained
jurisdiction, the district court relinquished jurisdiction. (R., pp.111-13.) Gambino filed a timely
notice of appeal. (R., pp.114-18.) He also filed a timely Rule 35 motion for a reduction of
sentence, which the district court denied. (R., pp.133-35; Aug., pp.1-5.)
On appeal, Gambino contends that the district court abused its discretion by imposing an
excessive sentence, by relinquishing jurisdiction, and by denying his Rule 35 motion for a
reduction of sentence. (Appellant’s brief, p.4.)

ARGUMENT
I.
Gambino Has Failed To Establish That The District Court Abused Its Discretion By Imposing A
Unified Sentence Of five Years, With one Year Fixed, Upon his Guilty Plea To introduction of
major contraband into a correctional facility
Gambino asserts that his sentence is excessive in light of his substance abuse and mental
health issues, status as a first-time felon, and family support. (Appellant’s brief, pp.4-7.) The
record supports the sentence imposed.
When evaluating whether a sentence is excessive, the court considers the entire length of
the sentence under an abuse of discretion standard. State v. McIntosh, 160 Idaho 1, 8, 368 P.3d
621, 628 (2016); State v. Stevens, 146 Idaho 139, 148, 191 P.3d 217, 226 (2008). It is presumed
that the fixed portion of the sentence will be the defendant’s probable term of confinement. State
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v. Oliver, 144 Idaho 722, 726, 170 P.3d 687, 391 (2007). Where a sentence is within statutory
limits, the appellant bears the burden of demonstrating that it is a clear abuse of discretion.
McIntosh, 160 Idaho at 8, 368 P.3d at 628 (citations omitted). To carry this burden the appellant
must show the sentence is excessive under any reasonable view of the facts. Id. A sentence is
reasonable if it appears necessary to accomplish the primary objective of protecting society and
to achieve any or all of the related goals of deterrence, rehabilitation, or retribution. Id. The
district court has the discretion to weigh those objectives and give them differing weights when
deciding upon the sentence. Id. at 9, 368 P.3d at 629; State v. Moore, 131 Idaho 814, 825, 965
P.2d 174, 185 (1998) (court did not abuse its discretion in concluding that the objectives of
punishment, deterrence and protection of society outweighed the need for rehabilitation). “In
deference to the trial judge, this Court will not substitute its view of a reasonable sentence where
reasonable minds might differ.” McIntosh, 160 Idaho at 8, 368 P.3d at 628 (quoting Stevens,
146 Idaho at 148-49, 191 P.3d at 226-27). Furthermore, “[a] sentence fixed within the limits
prescribed by the statute will ordinarily not be considered an abuse of discretion by the trial
court.” Id. (quoting State v. Nice, 103 Idaho 89, 90, 645 P.2d 323, 324 (1982)).
The maximum prison sentence for introduction of major contraband into a correctional
facility is five years. I.C. § 18-2510(4). The district court imposed a unified sentence of five
years, with one year fixed, which falls well within the statutory guidelines. (R., pp.84-88.)
Furthermore, Gambino’s sentence is appropriate in light of his incessant violent and criminal
behavior, his disregard for institutional rules, his failure to rehabilitate or be deterred, and the
danger he poses to others.
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Gambino – now 54 years old – has a criminal record that dates back 35 years, includes
numerous charges for crimes of violence, and displays his disdain for the law. (PSI, pp.2, 4-9. 1)
He has criminal convictions for crimes including “nonstudent refuse to leave campus,” fighting
in a public place, battery, four convictions for disturbing the peace, three convictions for failure
to purchase a driver’s license, DWP, two convictions for failure to provide vehicle insurance,
failure to purchase vehicle registration, domestic battery or assault in the presence of children,
and violation of a no contact order. (PSI, pp.4-9.) His record also contains numerous charges
for crimes of violence that were later dismissed, including charges for resisting/obstructing an
officer, two counts of force/assault with a deadly weapon (not a firearm) likely to cause great
bodily injury, threatening a crime without intent to terrorize, two counts of child cruelty with
possible injury/death, stalking, assault, DUI with death/bodily injury, domestic battery, two
counts of domestic violence (one in 2007 and one in 2011), assault/domestic violence (in 2015),
and four counts of injury to a child. (PSI, pp.4-9.)
Gambino also has a history of repeatedly violating his probation.

(PSI, pp.7-9.)

Although he was ordered to complete a 52-hour domestic violence class following his conviction
for disturbing the peace in 2015, it does not appear that he ever completed the program – a letter
to his probation officer from Good Relationships Counseling, LLC, dated August 16, 2016,
advised that Gambino was removed from domestic violence treatment after he “failed to
complete the Domestic Violence Prevention Program a third time.” (PSI, pp.7-8, 121.) In
October 2016, Gambino was convicted of domestic battery or assault in the presence of children
and was placed on probation; however, he abruptly violated his probation, as he was “‘in [the]
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PSI page numbers correspond with the page numbers of the electronic file “Gambino 45885
psi.pdf.”
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Ada County Jail, for a probation violation,’” when he committed the instant offense
approximately five weeks later. (PSI, pp.3, 8-9.) Gambino’s probation officer reported:
[Gambino] is very difficult to keep track of. He is evasive, difficult to nail
down, a slippery character. … His relationship with his wife, Toni, is combative
at best and I do not doubt that he has hurt her in the past. He is the most
narcissistic person I have ever met. He tends to be like a little kid, but due to his
size and ability, he doesn't seem to be able to stop himself when he does anything.
[Gambino] was given discretionary time several times due to him not
following through with requirements. He challenged the police to fight when they
were arresting him, then was crying about it afterward. His issues in the family
home are troubling. I am concerned about him hurting them, particularly Toni.
He is unpredictable, impulsive, and manic. … He threatened the city prosecutor
with death and tried to get Toni to get his guns out of hock. I could not keep him
in Domestic Violence classes, he had excuse after excuse. With his personality,
his mouth, and lack of a filter, he may not be successful on a rider. He will start
talking about his world champion stuff, I'm afraid he will get into fights and will
blow a rider.
(PSI, p.10.)
Gambino’s behavior while incarcerated was atrocious. Between September 2016 and the
time that he committed the instant offense in December 2016, he incurred numerous verbal
warnings, disciplinary actions, and/or incident reports for conduct including “threatening another
inmate and challenging them to a fight,” threatening to have jail medical staff killed,
misuse/abuse of the “IRF system,” throwing a chair while visiting with his clergy,
hitting/punching and kicking his cell windows and walls, threatening to kill police officers (who
he believed “‘coached’” his wife “to make accusations against him”), threatening the lives of jail
staff, lying to and/or attempting to manipulate jail staff, grabbing a deputy by the arm and
refusing to release him, repeatedly refusing to obey orders and/or to stand for headcount, making
false statements, “Assaultive Behavior,” and “[i]nterfering with staff performance of duties by
deception, distraction, or refusal to follow orders.” (PSI, pp.10, 46-53.) Although Gambino
attempts to blame his abysmal behavior on his depression, it is noteworthy that – despite that fact
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that a July 2016 psychological assessment recommended that he take an “SSRI antidepressant to
help him until his sense of well being is improved” – he “refused to even consider taking any
medications for mental health issues” while he was on probation, and subsequent jail notes
indicate that Gambino’s habit of “expressing [suicidal] ideation and denying it to staff has been
an ongoing issue” and that Gambino was repeatedly moved/re-housed and reclassified “due to
his volatile behavior and the danger he poses to staff and other inmates.” (PSI, pp.16, 48, 52,
110-11.)
Gambino’s disdain for the rules continued while he was in jail pending sentencing for the
instant offense, during which time he again incurred numerous verbal warnings, disciplinary
actions, and/or incident reports for conduct including swearing at jail staff, kicking his cell door,
threatening to “‘make the next 11 days hell’” and/or to break the window “and if he succeeded
he was going to ‘take everyone with him,’” making “aggressive threats” to another inmate,
repeatedly refusing to obey orders and/or refusing to stand for headcount, threatening the life of a
police officer, flooding his cell on several occasions, threatening to “pee out the door” of his cell,
“cover[ing] his camera and refus[ing] to uncover it,” refusing to comply with staff orders to the
point that he “had to be taken to the floor,” threatening to “start hitting his head” if not allowed
to “talk to his probation officer on the phone,” punching the wall, battery/being involved in a
“mutual fight” with another inmate, and “scream[ing] out ‘I[’]m gonna sign up for ISIS and kill
every mother fucker I can!!’” (PSI, pp.10, 53-61.)
At sentencing, the state addressed Gambino’s attempts to avoid accountability by
justifying his criminal conduct, his history of violent behavior and of being difficult to supervise
in the community, and the danger he presents to society. (Tr., p.8, L.1 – p.10, L.3 (Appendix
A).) The district court subsequently articulated the correct legal standards applicable to its
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decision and also set forth its reasons for imposing Gambino’s sentence. (Tr., p.13, L.8 – p.16,
L.9 (Appendix B).)

The state submits that Gambino has failed to establish an abuse of

discretion, for reasons more fully set forth in the attached excerpts of the sentencing hearing
transcript, which the state adopts as its argument on appeal. (Appendices A and B.)

II.
Gambino Has Failed To Establish That The District Court Abused Its Discretion By
Relinquishing Jurisdiction
Gambino next asserts that the district court abused its discretion by relinquishing
jurisdiction in light of his performance on his rider, his “recognition of a problem,” and his desire
to continue his treatment and programming “‘at the yard.’” (Appellant’s brief, pp.7-9 (quoting
Tr., p.22, Ls.5-9).) Gambino’s claim is barred by the doctrine of invited error.
A party is estopped, under the doctrine of invited error, from complaining that a ruling or
action of the trial court that the party invited, consented to or acquiesced in was error. State v.
Castrejon, 163 Idaho 19, 21, 407 P.3d 606, 608 (Ct. App. 2017) (review denied Jan. 4, 2018)
(citations omitted). This doctrine applies to sentencing decisions as well as to rulings during
trial. Id. The purpose of the invited error doctrine is to prevent a party who caused or played an
important role in prompting a trial court to take a certain action from later challenging that action
on appeal. Id. at 22, 407 P.3d at 609 (citing State v. Blake, 133 Idaho 237, 240, 985 P.2d 117,
120 (1999)).
At the conclusion of his rider, in his comments to the district court, Gambino asked the
court to “put [him] in classes that will help [him] program” at a location other than the CAPP
facility. (PSI, p.295.) Subsequently, at the jurisdictional review hearing, Gambino told the
district court that he was continuing to participate in classes and receive mental health treatment
“at the yard,” and requested that the court allow him “do [his classes] there,” specifically stating,
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“I don’t want to go on probation. I need help.” (Tr., p.21, L.25 – p.22, L.11.) Consistent with
Gambino’s requests, the district court relinquished jurisdiction and executed his unified sentence
of five years, with one year fixed, awarding him 400 days of credit for time served – which
should have made him immediately eligible for prison programming. (Tr., p.23, Ls.3-21.)
Because Gambino told the district court that he did not wish to be placed on probation after his
rider, and requested that the court allow him to participate in programming “at the yard,” he
cannot claim on appeal that the district court abused its discretion when it effectively granted his
request by relinquishing jurisdiction and allowing him to continue to participate in programs at
the prison. As such, Gambino’s claim of an abuse of sentencing discretion is barred by the
doctrine of invited error and the district court’s order relinquishing jurisdiction should be
affirmed.
Even if this Court reviews the merits of Gambino’s claims, he has failed to establish that
the district court abused its discretion by relinquishing jurisdiction. “Probation is a matter left to
the sound discretion of the court.” I.C. § 19-2601(4). The decision to place a defendant on
probation or whether, instead, to relinquish jurisdiction over the defendant is a matter within the
sound discretion of the district court and will not be overturned on appeal absent an abuse of that
discretion. State v. Hansen, 154 Idaho 882, 889, 303 P.3d 241, 248 (Ct. App. 2013) (citing State
v. Hood, 102 Idaho 711, 712, 639 P.2d 9, 10 (1981); State v. Lee, 117 Idaho 203, 205–06, 786
P.2d 594, 596–97 (Ct. App. 1990)). A court's decision to relinquish jurisdiction will not be
deemed an abuse of discretion if the trial court has sufficient information to determine that a
suspended sentence and probation would be inappropriate under I.C. § 19-2521. State v. Brunet,
155 Idaho 724, 729, 316 P.3d 640, 645 (2013); Hansen, 154 Idaho at 889, 303 P.3d at 248 (citing
State v. Statton, 136 Idaho 135, 137, 30 P.3d 290, 292 (2001)).
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Gambino performed poorly on his rider and failed to complete any of his assigned
programs. (PSI, pp.290-91.) He continued to disobey orders and incurred two separate DOR’s
for “Harassment” – the first for “threaten[ing] bodily harm to another inmate,” and the second
for “yelling and screaming” at, swearing at, and threatening an officer. (PSI, p.292.) Program
staff reported that Gambino was “very disruptive in class,” “took no accountability for his
actions that brought him to the program or his ongoing behavior issue[s],” attempted to “staff
shop” “throughout his program despite multiple times being told by the treatment team that he
was being manipulative,” and that, if he was “told ‘no,’” he “would become very emotional or
overtly threatening.” (PSI, p.293.) Staff advised that Gambino was “very focused on doing
voluntary community service hours cleaning on the unit,” which “he felt would balance out any
negative behavior.” (PSI, p.292.) The Deputy Warden of Programs at CAPP recommended that
the district court relinquish jurisdiction, stating:
The facility went to extensive length[s] to assist Mr. Gambino such as multiple
meetings with the Treatment Team, being placed on a Behavior Contract,
changing his class schedules, giving him a new group, giving incentive
encouragements, mov[ing] his housing units, and meetings/groups with the
clinician. Although he had periods of time where he would show some promise
in class in the end Mr. Gambino was unable to control his aggressive behavior on
the unit.
…
… Despite all of the assistance provided, Mr. Gambino continued to be
disruptive in class and overly aggressive on the unit. At this time he is negatively
effecting other programmers, and staff is concerned that he is likely to hurt to
someone. His instructors noted that he was unwilling to accept responsibility for
the actions that lead [sic] to his incarceration and it is unlikely that if released he
will follow the guidelines imposed by the Court or Probation and Parole.
(PSI, pp.293-94.)
The district court considered all of the relevant information and appropriately determined
that Gambino is not a suitable candidate for probation, particularly in light of his ongoing violent
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behavior and disregard for the rules, failure to demonstrate adequate rehabilitative progress, and
the danger he presents to the community. Given any reasonable view of the facts, Gambino has
failed to establish that the district court abused its discretion by relinquishing jurisdiction.

III.
Gambino Has Failed To Establish That The District Court Abused Its Discretion By
Denying His Rule 35 Motion For A Reduction Of Sentence
Gambino next asserts that the district court abused its discretion by denying his Rule 35
motion for reconsideration of his sentence because he had “traumatic experiences while working
as a Bail Enforcing Agent,” he believes his mental health improved while he was in IDOC
custody, and he had support from others and assisted others while incarcerated. (Appellant’s
brief, p.10.) If a sentence is within applicable statutory limits, a motion for reduction of sentence
under Rule 35 is a plea for leniency, and this court reviews the denial of the motion for an abuse
of discretion. State v. Huffman, 144 Idaho, 201, 203, 159 P.3d 838, 840 (2007). To prevail on
appeal, Gambino must “show that the sentence is excessive in light of new or additional
information subsequently provided to the district court in support of the Rule 35 motion.” Id.
Gambino has failed to satisfy his burden.
Gambino provided no new information in support of his Rule 35 motion for a reduction
of sentence. Information with respect to Gambino’s traumatic experiences while he was working
as a “‘bounty hunter,’” mental health treatment while he was in IDOC custody, and support from
others whom he assisted while on his rider was available at the time that the district court
relinquished jurisdiction; as such it was not “new” information. (PSI, pp.15-17, 30-43, 294; Tr.,
p.21, Ls.23-25; Aug., p.3; 9/25/17 Mental Health Individualized Treatment Plan and 12/11/17
Letter from Christopher Ball, attached to Memorandum in Support of Motion for Correction or
Reduction of Sentence, ICR 35 (Augmentation).) Because Gambino presented no new evidence
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in support of his Rule 35 motion, he failed to demonstrate in the motion that his sentence was
excessive. Having failed to make such a showing, he has failed to establish any basis for
reversal of the district court’s order denying his Rule 35 motion.

CONCLUSION
The state respectfully requests this Court to affirm Gambino’s conviction and sentence
and the district court’s orders relinquishing jurisdiction and denying Gambino’s Rule 35 motion
for a reduction of sentence.

DATED this 19th day of October, 2018.

__/s/_Lori A. Fleming____________
LORI A. FLEMING
Deputy Attorney General

VICTORIA RUTLEDGE
Paralegal

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that I have this 19th day of October, 2018, served a true and
correct copy of the attached RESPONDENT’S BRIEF to the attorney listed below by means of
iCourt File and Serve:
SALLY J. COOLEY
DEPUTY STATE APPELLATE PUBLIC DEFENDER
documents@sapd.state.id.us.
__/s/_Lori A. Fleming____________
LORI A. FLEMING
Deputy Attorney General
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APPENDIX A

BOISE, IDAHO

I·N·D·E·X

JULY 27, 2017
SENTENCING HEARING

PBQCEEQINGS
Sentencing Hearing -- July 27, 2017 .....
18

Rider Review Hearing - - February 1, 2018 .... .

e
,

THE COURT: State of Idaho versus Guy
Gambino. This Is CR0l-16-43341. Mr. Gambino

10

is present, in custody, represented by Mr. Curl,

11

and the state is represented by Mr, Wittwer in this

12

case. I've had an opportunity to review the

"

presentence investigation that's dated July 19 of

,.

2017. There was also a separate digital file that

"
"

was titled "Addendum." There's 94 pages of
discovery documents that I looked at, and then

11

there's also a DVD that was submitted to the

10

court. I don't remember exactly how long, 13, 15

u
20

minutes long, I've had an opportunity to review
that as well, and on that DVD, there was also a

21

separate photograph, and I 've looked at that.
Do either parties have any additional

22

21

,.

MR. WITTWER: No, Your Honor.

25

MR. CURL: No, Your Honor.

Your Honor, the state's recommendation in

,

THE COURT: l s there a request for

1

materials for the court to consider?

2

restitution in this case? There was no proposed

,

this case is that you Impose a judgment of

,
,

order.

,

conviction and sentence the defendant to a

,

sentence of 1 year fixed and 4 years

,

me just look at Mr. Stellmon's notes here.
No, Your Honor. No restitution.

,
,

Indeterminate and send the defendant on a rider.
In the state's view, the defendant Is not

THE COURT: Mr. Gambino, have you had

,

appropriate for community supervision. It's clear

,
,

°the state •• the defendant has very much difficulty
In accepting responsibility for his criminal conduct,

•
,

MR. WITTWER: I don't believe, so but let

,

the opportunity to receive and review the

,

materials that I talked about? The presentence

12

trying to explain away the facts of this case and
his responslblllty for it.
I t's clear that the defendant did not find

"

counsel about whethe r ther e's any additions or

l3

the sharpened spoon handle but rather t hat he

1,(i

corrections?

1,

fashioned it into what could be used as a weapon .

"

The defendant In the state's view Is violent by

10

11
12

"

materials?

10

THE DEFENDANT: Yes, ma'am.
THE COURT: Have you talked with your

MR. CURL: Your Honor, there are some

11

,.

inconsistencies, but they're not substantive. They

"

11

were just opinion inconsistencies with him being

11

nature, by training or both. He glories in his
violent nature and training at every interaction

"

truthful or forthcoming. He maintains he was

"

"
u

family, his PO, people in the jail. He j ust simply Is

20

truthful and forthcoming.
THE COURT: So are you j ust going to

20

not suitable for being out in the community on

21

address that in argument?

21

supervision at this point until he determines that
he needs to make a change in his life.

22

MR. CURL: I will.

22

whether it 's with people In the community or his

21

THE COURT: Okay.

,,

His probation officer said that he is "very

"

Mr. Wittwer, you can argue.

,.

difficult to keep track of; that he is evasive, that

"

MR. WITTWER : Than k you.

"

he's difficult to nail down, a slippery character and
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,

it's hard to track your conversations with him;

,

agreement and, perhaps, by statute, this is a

,

that he flies all over the place. His relationship

2

,

consecutive sentence as it happened In a
correctional facility.

,

with his wife is combative at best. He is

,

characterized as narcissistic, tends to be like a

,

,

little kid and doesn't seem to be able to stop

,

sentencing did want to note, that If by chance he

•
,

himself."
The defendant was given discretionary j ail

•

Is sentenced to probation, there's concern that he

,

not be released Into the community without GPS

,

time on several occasions due to not following

,

monitoring , according to conditions that are

,

through wit h r equir ements of probation.

•

pending . There's apparently a misdemeanor

,o

Challenged the police to a fight when they were

10

probation violation, but in any event, Mr. Stellman

11

arresting him and then was crying about it

11

wanted me to emphasize that to Your Honor that

12

alterward. His issues in the family home are

12

if he's released to the community that he not be

"

troubling. The state Is concerned about him

"

released in this case w ithout a specific condition

"

hurting his family and particularly Tony. He is

,.

that he have GPS monitoring as required. Thank

is

Impulsive and manic. Those are things t hat

,,

you, Your Honor.

"
"

people characterize him as.
The state is very concerned about his

••

THE COURT: All right, thank you .

"

Mr. Curl, would you like to be heard?

"

instability and violence and does not believe that

10

MR. CURL: I would .

19

he would be appropriate to be out in the

19

Your Honor's read the presentence

20

community without some r ehabilitative

,o

investigation, and It Is very clear from the

21

,i

Investigation from the time that I 've spent with

22

programming to address that and further assess
his risk. The state again is recommending that

"

Mr. Stellman, who prepared the case for

Guy, that he is severely mentally Ill. He is

the court retain jurisdiction and impose the

n
"

"

sentence of 5 years, with l year fixed, 4

"

»

indeterminat e. I believe that under the plea

,s

And In my opinion -- and I'm going to geek out a
little bit on science for a second. My

suffering from major depression, suicide ideology.

,

undergraduate in biology, I've studied and

,

this day was to hurt himself, not to hurt anyone

,

watched the National Football League Issues with

else.

,

CTE, Chronic Traumatic Encephalopathy. It

,
,

,

enhances depression, it enhances suicidal

,

suicide several times in j ail. He has talked about

,

ideation.

,

suicidal ideation repeatedly. I have grave

,

concerns with Mr. Gambino continuing without

•

Mr. Gambino was a martial arts fighter for

Looking at his C-notes, he has attempted

7

many, many, many years, and in my opinion, he

,

appropriate mental-health treatment that he will

,
,

suffers from CTE. These things will make it hard
for him to track, will make it hard for him to

,
,

not survive. There wil l be a time when no one Is
around quick enough to save him from his

consistently maintain his thoughts. It will make It
h ard for him to deal with situations. He's not

10

11

"

attempts of suicid e, and that's primarily, Your
Honor, why I ask you to put him In mental-health

12

currently medicated. He's not currently treated

12

court where they will monitor his mental health .

"

for either CTE, which may or may not be present,

"

They will require treatment . They will require him

"

or for his major depressive disorder, his suicidal

"

to get on and maintain therapeutic medications

"
,.

ideologies and all of the ancillary disorders,
anxiety and the associated disorders with

"

and therapeutic counseling, and this will, not only

"

give him an opportunity to be a healthy man but

11

"

also to be sane, safe and stable, probably, for the

,.

depression.
We're going to ask the court to sentence

"

first time in his life, so, again, Your Honor, I ask

19

him to probation and mental-health court as a

19

you for probation with the condition of
mental-health court. Thank you.

10

20

condition of probation. I believe that that would

20

"

serve the court's alms of rehabilitation and

"

"

protection of society and even retribution and

22

THE COURT: Thank you.
Mr. Gambino, Is there anything that you

"

punishment for Mr. Gambino. He's been in

,.

custody for a very long time. The spoon that he

"
"

would !Ike for me to consider?
THE DEFENDANT: I did commit suicide. I

,s

was alleged to h ave sharpened, he maintains to

»

was -- before I got to the jail - - as well, I was
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APPENDIX B

done in this case under 19-2524, essentially,

1

dead for three minutes before I came to jail. And

1

,

I'm asking for help. I've been a professional

,

there's major depressive disorder but nothing

,
,

fighter more than half my life, with three world
titles and a gold medal, and I have t o believe

,
,

else, and while his counsel may have the opinion
that concussions or brain Inj uries may be

,

what my attorney is telling me is correct.

,

exacerbating the circumstances, there's no

,
,

THE COURT: All right, thank you.
THE DEFENDANT: Yes, ma'am.

•
·1

medical evidence of that, and there's no evidence
really of It In the mental-health assessment.

,

THE COURT : I guess the concern I have in

,
,

While t he probation officer feels likes t here may
be a personality d isorder of narcissism, It 's not

,

this case -- well, there's really two issues. Your

10

request for mental-health court, he's not going to

10

diagnosed or documented in the mental- health

11

qualify with a 42 on the LSI. While we specifically

11

assessment, and so with that, I too believe that

12

target high risk people that Is as high r isk as you

12

there is certainly some mental-health Issues or

"

can be, and so really there's community

"
"

protection function as well, not just for Mr.
Gambino and his safety, but In looking at

"
"

brain dysfunctions that are exacerbating the
circumstances, but there's no documented

"

evidence other than the major depression and

1,

alternatives, low level of violence but is very

"

major depression alone Is not going to qualify for

11

mental- health court.
And in looking at the video, there Is erratic

20

consistent in his record, but the fact that It's
escalating . That, and given the lack of previous
services through Health and Welfare for
mental- health treatment, just looking at his

"
"
"

"
"
20

behavior, but in the middle of that erratic
behavior, he takes the time to stop, collect his
legal papers -- I'm assuming that's what he was
reading - - places them neatly In an envelope on
the table before he then goes and disrupts

21

record knowing where they are and the number of

21

"

participants that they have, he's simply not going

22

23

to qualify.

23

"
"

But my concern is in looking at the
standard mental-health assessment, which was

"

everything else In the jail cell, which tells me that

»

It's not completely Irrational or uncontrolled.

But at the same time, In looking at his
history, and it's not j ust the j ail incident, but it 's

,

relating to medications or a medication regiment.

,

,

If he is on any mental hea lth medications or has

,

looking at his history of the other crimes leading

,

any prescriptions for those medications, you may

,
,

u p to that, fighting, battery, contempt, disturbing
the peace, distur bing t he peace, disturbi ng the

,

want to Inquire of the prison about t hat

•

Information In getting that treatment because I

1

,

peace, domestic battery, no contact order

,

think if that treatment Is available within the

1

v iolations, that gives me cause to believe t hat he

,

department of corrections, It would actually

,
,

is not just a danger to h imself, but he is actually a
danger to society, and he may intend to only

•

greatly increase his chances of actually being

•

10

harm himself in that process, but recognl2ing that

10

successful on a rtder.
Mr . Gambino, this Is a final judgment. You

11
12

everyone around him at the time Is a r isk, so
given that in this particular case, I 'm going to

12

1>

impose a judgment of conviction with 1 year fixed,

"

from the date the Judgment Is made. You may be

"

4 years indeterminate for a total of 5 years, It

"

represented by counsel In bringing that appeal. If

"

has to be consecutive to CR0t -16-81736 under
the statute because that was the case which he

"

you are Indigent under Title 19 and cannot afford

1,

"

counsel, first, you would have to demonstrate that

11

was incarcerated on, and I'm going to retain

11

"

jurisdiction in this case for 365 days for evaluative

"

you are indigent under Title 19, and if you're
successful In that demonstration, the court would

"

"

appoint the state appellate public defender to

,o

represent you and that would Include the cost of

21

purposes.
I'm not going to order a fine. I am going
to order. I am going to order court costs. I'll

"

22

require him to submit a DNA sample and right

22

the appeal .
What will actually happen today Is you'll be

"

thu mbprint, and that will be taken at the RDU unit

"

delivered to the sheriff's office. They will then

,.
"

since he Is going on a r ider . I did not have any
medical records in the matters that I was provided

,.

take you to the department of corrections and the

"

department of corrections will place you In

20

11

have the r ight to appeal to the Idaho Supreme
Court. The time for taking an appeal Is 42 days
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